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Muotor carriers have faced more than
their fair share of challenges in recent
vears. mclod ng driver shorages, increasing
fucl Prices, and a mynad of other ssucs
spurred by the COVID-19 pandemnic. Mow,
ome af the most signiheant threats to the
rrucking indusery is the issue of employver

rmasclasabhéation e "I VINE (MATErn ':"r‘l. rafirs,

Should an owner-operator be found mw

have been misclassificd as an mdependent
contractor I|'1I|,.1..| af an - I'|"|||" e, the
motor carrier can be subject ro a wide
range of legal claims, Class action anoeneys
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have tampeted motor carmers on these types
of ssues given the potennial for significant

attomniey fee awards should they prevail on
masclassification claims.

Increasing scrutiny of the
masclassification 1ssoe 15 occurnng at the
state and federal level and is involving both
legaslative and regulatory miatoves, Two
of the most noteworthy efforts, California
Assembly Ball § (“ABS"), passed m 2019,
and the U5, Department of Labaor's

“MOL7) recent push to redehne the term

“independent contractor™ Motwor carriers

that whlize cwmer-operators are wise [o

stay abreast of these legal developments

i prepare for potennal changes by
evaluating the ways in which they classify

and wtilize owner-operators.

Hey State Legislative
Developments:
California’s Assembily Bill 5

State |.|'r_|~|.|.'.'.'.r:". are INCTeRsang thieir
focus on ewher-operator |-'.'|.|I|I.II|‘1'.'Ii1h.
Laws such as ABS, make it more difficuls

tor companies 00 use CWNEr-OPErALOrs,
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Under ABS, the relationship between
pruckers and their carriers, brokers, and
even shippers will now be governed by

the *ABC™ vest in California wo determine
whether the trucker is an employee or an
i.lld.i.'[.\.‘:ll\ll.'l.:l conteactor. The California
Supreme Courr first recognized the test m
Dynamex Operations West, Inc. v. Superior
Courr (2018) 4 Cal.5th 203, The Dynamex
ruling established a presumption thar all
workers are employees unless the employer
can prove otherwise. Now, in order to

be considered an ||||||,-|\<':||||,-|'.| Comirachor
under the law, the below three prongs must
b satisfied

-'ﬁ. 1 |'.|, Wi ||'L|,"’ 1% tree froam r|'||, COMIr | .II'||_|
direction of the hiring entity;

B. The worker performs work that is
outside the usigl course of the hiring
enbty’s business; AMND

C. The worker is customarily engaged

m an '.|1;|-.-r|| ndently established rade

occupation, or business of the same

nanare at the work performed

ABS and similar lepislaton can
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fundamentally change the way truckmg
companies do business across the country,
Carrers may have to reclasafy their
formerly independent drivers to employvees,
or they will have ro drasncally change

the way the two PAFLIES B0 business in
order o avoid claims of misclssificarion
Independent drivers will have less Bexilbility

in choosimg their work; and companies will

be required to provide benefits and certain

wages o their newly-recognized emplovees,

Many experts believe the legislation wall

greatdane.com

imcrease |labor costs, therehy creating
addiional costs for consumers,
| (T mportant to recognize that ARS
does not directly ban owner-operators, but
the legislanion does make it much more
|J|||.|...||l OF P ORI COdTijRinnies tO utilize
them withour incurning sizable legal risk
o use them. Other szates, such as [llinos,
MNew Jersey, Washingron, and New York,

have considered sim
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is bear thar many other jurisdicrions will

« New Radiators in stock A‘B'C' attempd o mmplement these types of changes.
«  [CAG's, EGR coolers and DPF . .
The Biden Administration’s
fiters avaible Radiator

Efforts

. and ;
' m:’ & A/C Additionally, the Biden administrarion

has identoified cmployoe misclassihcanion as

+  Fuel tank repair and cleaning SALES - SERVICE - INSTALLATION a key objective. President Joe Biden
Mabile A/C service Family Owned & Operated Since 1970
l.'l\."'i\.li.'l'l you've ever soen.” She l:"l|:\-
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]|'.'|.'-.|:!||||.'|:I of Labos .|Llc|||:.'-|t'-J i

I"'.'|'1 wowod 1o I ".'I'u, MeOSE P|-\.| W

reverse a new defininon of *independent
contractor” that the Labor Department
published m January 2021, the fmal days
of the Trump Administration; however,
courts held that the Biden administranon
did mot allow for enough tme for public
comment, The ML s again workimg on
rewriting the definition

Mosrt recently, a DOL proposed mibe
would make it more difhcult for companies
1o classify workers as independent
contractors under the Far Labor Standards
Act (“FL5A™), a change thar is expected
tos shake up many industries that rely an
gig workers or owner-operators, inchading
the trucking industry. The proposal
would require thar workers be considered
employees when they are “economically
dependent™ on a company. This will ensure
that the employees are ennitled 1o more
benefies and legal protections than if the

workers were idenrified as independent

KEI I-v- Beneﬁts Cr -||'_l|‘.'|._|j wrs, such as 'I|II'|I:;II|,,|II' wage amd
" WOFKErs compensanan nenis
is pleased to be endorsed by the -

Worker dependency would be
fest inad by the “economic realies
Mﬂl’Ylﬂ nd MDtDr test,” which is made up of six factors: the

extent to which the work performed is an

TrUCk Assuciaﬁﬂn imregral part of the hirmg enrity’s business;
|MMT.AI the workers oppormunity for profic or for

: nature and extent of the worker’s

ent in his or her business; whether
the work performed requires special
skills or educarion; the permanency of
the relanonship between both parties;

Kel Iy Benefits and the degroe of couzol et

employer. While several of the factors could

kelybensliti.com

potentially present problems to employers,
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SHORTLY AFTER
PRESIDENT BIDEN
TOOK OFFICE, THE

DEPARTMENT OF LABOR
ATTEMPTED TO REVERSE
A NEW DEFINITION
OF "INDEPENDENT
CONTRACTOR" THAT THE
LABOR DEPARTMENT
PUBLISHED IN JANUARY
2021, THE FINAL
DAYS OF THE TRUMP
ADMINISTRATION;
HOWEVER, COURTS
HELD THAT THE BIDEN
ADMINISTRATION
DID NOT ALLOW FOR
ENOUGH TIME FOR
PUBLIC COMMENT. THE
DOL IS AGAIN WORKING
ON REWRITING THE
DEFINITION.

rhe rest APPears o b less restrictive than
the ABC test mentwoned above.

Independent Contractors
in Maryland

Under general Maryland law, coares
determine whether a worker is an
.!rld.l.'pund.l.'l:l.r comtractor ar I.'IEI.FIJI Wee I".'I.M'I.I
[Ty ] -«'u;r.|| crilEna, ||1|.]:|d|||;.:: (1) w A4
has the nght to control and direct the
work; (2) who has the right o select andior
chscharge the worker that wall perform the
work; (3) how wages are paid; (4) whether
the work is part of the employer's regular
business; and (6} the intention of the
parmies when entering into the relationship.

Two specific areas of law, involving
workers' compensation and unemployment
insurance, have their own starutes and

corresponding regularions thar more clearly
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delineare the factors that the respective
agencies will rely upon when determining
whether an owner-operator is an cmplovee
tor purposes of their respective benefirs,
.\Ii:lll.:l.l' car ria’.‘n anc hl.HIILL'.,I"-' 1.'||\.'|.||.|.r.|'.'\,f|J

to ensure thar cheir Sl Pment leases and/
OF ErANSPOrtation service agreements
comply with those specific stanues in
order to lessen their exposure to workers”

compensation and unemploymene benefies.

Practical Considerations

Motor carriers must keep a keen eye on
'.|'|nl: ||.1.'.,.l| dl.'n.l:|l.l|'l|l|l:||l::- '-'\r|!|:|l: COnrmLang
to evaluate their use of cramer-operators.
Below are some of the wavs thar some
motor carrers are preparimg for changes to

the legal landscape:

1. Updating Owner-Operator
Agreements
While the Federal Motor Carrier Safery
At (“FMOSA™) imposes many requirements
on motor carriers wishing to utilize cwner
operators as part of their business models,
the FMICSA still allows some Hexibaliey
in the wse of owner-operators. As a resulr,
muotor carrers have choices i how they can gliminare altogether, the traditional owner-
draft these types of agreemenis. By carefully operator model

exercising their discretion in what opnional Two events must oocur in order o make

provisions o include or exclude, mowr the brokerage mode] sufficient

carriers can hel p limit cheir CXPOSUTT I 4. The licensed motor carrier must
misclassification claims. establish a brokerage operanon
b. Orwier-operators must secufe

2. Initiating a Brokerage Arm

A '1'|.'|.'II.'I|‘| Oypteon rh.1r SONmMe mastoer

operanng licemses as Licensed Mogor
Carriers (LMCs).

carriers are gravitating towards is to Many owne F-CH T AR drivers, ESPEC :|||5.
apen a |1r||l:-e-r.1_i:e' enney to govern themr m California, are .1|n'.|.|J:. |'~L'L:||'.|||:|_u L]
relationships with their owner-operators. establish themselves as limited liabilicy
This brokerage-type relatonship wall companies, The drivers can then receive
likely pass the “B” prong of the above test loads from the trucking companics’

because brokers are rechnically ourside brokerage divisions. However, it can be a

of the course of the hiring enrity’s and lot of work and money for an independent

independent driver's business. dnver to file as a business ennry such as a

There are additional costs in limived liability company and may not be a
establishing a broker arm, bur this is may feasible oprion for every owner-operaror.,

be a viable option tor some. Many carners

now see the broker model as an option

3. Two check system
o avoid hiring full-ome emplover drivers Another potential solution to stricter

1 |'-':-;|‘-|-5'-lll-' measures chip away at, or legrslation surrounding owner-operators

28  BEHIND THE WHEEL | 02 SFRIMG/SUMMER 2023

MANY OWNER-OPERATOR DRIVERS, ESPECIALLY
IN CALIFORNIA, ARE ALREADY BEGINNING
TO ESTABLISH THEMSELVES AS LIMITED LIABILITY
COMPANIES. THE DRIVERS CAN THEN RECEIVE
LOADS FROM THE TRUCKING COMPANIES'
BEROKERAGE DIVISIONS.

is for carriers to payv their drivers using a
twio-check system, Two-check systems
have been around for vears, although
1|'|I."'| .!'I.' O CCHETITEO I". L1} l.K'I.I. |.'n|:|1'r
this svstem. the driver is not classifed
a5 an independent contractor, but,
rather, is an actual employee of the motor
carrier; however, the driver also has an
agreement o rent his or her equipment to
the moror carrier, The first check is for the
\'.'Il'l._I\.:l'u Cr I'\- WAECs .||'|I.|. ‘.I'II.' \I.'L'lnllj % hll' tl'l.E
equi pment rengal.

[here are pOTCTial arcas of
concern with this system if implemented
improperly. For example, some motor
carriers believe that they can pay the
driver minimum wage and put the rest
of the money toward the truck’s rental.
The Internal Revense Service may view
this as shielding income, which can lead
tor legal ramibcanons, Another issne
is that a two-check svstem does not

usnally provide the Hexibibty thag
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